
 

 

Nos. 20-1530, 20-1531, 20-1778, 20-1780 
 

In the 
Supreme Court of the United States 

WEST VIRGINIA, ET AL., 
Petitioners, 

v. 
ENVIRONMENTAL PROTECTION AGENCY, ET AL., 

Respondents. 

On Writs of Certiorari 
to the United States Court of Appeals for the  

District of Columbia Circuit 
 

BRIEF OF AMICI CURIAE SOUTH TEXAS ELECTRIC 
COOPERATIVE, INC., BUCKEYE POWER, INC., 
ASSOCIATED ELECTRIC COOPERATIVE, INC., 

ARIZONA ELECTRIC POWER COOPERATIVE, INC., EAST 
KENTUCKY POWER COOPERATIVE, INC., MINNKOTA 
POWER COOPERATIVE, AND THE NATIONAL RURAL 

ELECTRIC COOPERATIVE ASSOCIATION 
IN SUPPORT OF PETITIONERS  

 
 Michael J. Nasi  

   Counsel of Record 
JACKSON WALKER L.L.P. 
100 Congress Ave.,  
   Suite 1100 
Austin, Texas 78701 
mnasi@jw.com 
(512) 236-2216 

 



i 
 

 

TABLE OF CONTENTS 
 

Table of Authorities .................................................... iv 

Statement of Interest .................................................. 1 

Summary of Argument ................................................ 6 

Argument ..................................................................... 8 

I. 7KH�'�&��&LUFXLW·V�'HFLVLRQ� ,JQRUHV� WKH�
Plain Text of the Clean Air Act, 
8QGHUPLQLQJ�WKH�$FW·V�,QKHUHQW�6\VWHP�
of Federalism ................................................ 8 

A. The D.C��&LUFXLW·V� ,QWHUSUHWDWLRQ� RI�
Section 7411 Disregards Controlling 
7H[W�WR�(YLVFHUDWH�WKH�6WDWHV·�5ROH�LQ�
Controlling Air Pollution from 
Existing Sources .................................... 9 

1. The text and structure of CAA 
sections 7411(a)(1) and (d) 
guarantee States the flexibility 
to design standards of 
performance for their existing 
sources to accommodate source-
specific concerns ............................ 12 

  



ii 
 

 

2. 7KH� '�&�� &LUFXLW·V� DWH[WXDO�
reading of CAA section 7411 
impermissibly vests EPA with 
unchecked authority to set 
federal standards for existing 
sources³directly contrary to the 
statutory grant of such power to 
the States ....................................... 18 

B. 7KH� '�&�� &LUFXLW·V� 'HFLVLRQ� $OVR�
Upends the System of Cooperative 
Federalism Embodied in the CAA by 
Stripping States of Their Statutory 
Right to Serve as the Primary 
Regulator of Existing Sources ............. 20 

II. Additionally, the Major Questions 
'RFWULQH� )RUHFORVHV� WKH� '�&�� &LUFXLW·V�
Interpretation of the Clean Air Act ........... 23 

A. The Major Questions Doctrine 
Ensures That Only Through Clear 
Congressional Authorization Will an 
Agency Be Given the Authority to 
Make Decisions of Vast Economic 
and Political Significance .................... 24 

B. Factors That Courts Traditionally 
Use to Determine Major Questions 
&RQILUP� 7KDW� WKH� '�&�� &LUFXLW·V�
Interpretation of the Act Is 
Erroneous ............................................. 26 



iii 
 

 

III. The '�&�� &LUFXLW·V� 'HFLVLRQ� 6HSDUDWHO\�
Violates the Anti-Commandeering 
Doctrine ....................................................... 33 

Conclusion ................................................................. 36 

 
 
 
  



iv 
 

 

TABLE OF AUTHORITIES 

Page(s) 
Cases 

Am. Elec. Power Co. v. Conn.,  
564 U.S. 410 (2011) ........................ 8, 10, 15, 20, 34 

Am. Lung Assoc. v. EPA, 
985 F.3d 914 (D.C. Cir. 2021) ...... 13, 14, 18, 20, 22 

'HO��'HS·W�RI�1DW��5HV��	�(QYW·O�&RQWURO�Y��(3$, 
785 F.3d 1 (D.C. Cir. 2015) .................................. 33 

FDA v. Brown & Williamson Tobacco Corp., 
529 U.S. 120 (2000) ........................................ 24, 28 

+RGHO�Y��9D��6XUIDFH�0LQ��	�5HFODPDWLRQ�$VV·Q��,QF., 
452 U.S. 264 (1981) ........................................ 21, 34 

In re Brazos Elec. Power Coop., Inc., 
No. 21-30725 (Bankr. S.D. Tex. 2021) ................... 30 

King v. Burwell, 
576 U.S. 473 (2015) .................................... 9, 24, 33 

Loving v. I.R.S., 
742 F.3d 1013 (D.C. Cir. 2014) ............................ 24 

MCI Telecomms. Corp. v. Am. Tel. & 
Telegraph Co., 
512 U.S. 218 (1994) .............................................. 28 

New York v. United States, 
505 U.S. 144 (1992) ........................................ 34, 36 



v 
 

 

Printz v. United States, 
521 U.S. 898 (1997) ........................................ 33, 34 

Texas v. United States,  
809 F.3d 134 (5th Cir. 2015),  
DII·G�E\�DQ�HTXDOO\�GLYLGHG�FRXUW,  
136 S.Ct. 2271 (2016) (per curiam) ..................... 25 

U.S. Forest Serv. v. CRZSDVWXUH�5LYHU�3UHV��$VV·Q, 
140 S. Ct. 1837 (2000) .......................................... 25 

Util. Air Regulatory Grp. v. EPA, 
573 U.S. 302 (2014) ............................ 23, 24, 28, 33 

:KLWPDQ�Y��$P��7UXFNLQJ�$VV·QV, 
531 U.S. 457 (2001) ........................................ 25, 27 

Statutes, Regulations, and Rules 

42 U.S.C. §§ 7401-7671q ............................................. 9 

42 U.S.C. § 7401(a)(3) ............................................... 20 

42 U.S.C. § 7411(a)(1) ......................... 9, 13, 14, 18, 19 

42 U.S.C. § 7411(b)(1) ............................................... 13 

42 U.S.C. § 7411(b)(1)(A) .................................... 13, 20 

42 U.S.C. § 7411(b)(1)(B) .................................... 16, 20 

42 U.S.C. § 7411(d) .................................... 9, 14, 17, 21 

42 U.S.C. § 7411(d)(1) .......................... 9-11, 14, 15, 35 

42 U.S.C. § 7411(d)(1)(A)(ii) ...................................... 10 



vi 
 

 

42 U.S.C. § 7411(d)(1)(B) .................................... 15, 16 

42 U.S.C. § 7411(d)(2)(A) .......................................... 15 

42 U.S.C. § 7411(d)(2)(B) .......................................... 15 

42 U.S.C. §§ 7651-7651o ........................................... 27 

42 U.S.C. § 8301 ........................................................ 33 

42 U.S.C. §§ 8301-8484 ............................................. 15 

42 U.S.C. § 8311 ........................................................ 28 

40 C.F.R. § 60.22 ................................................. 10, 15 

40 C.F.R. § 60.22(b) ................................................... 10 

40 C.F.R. § 60.23 ....................................................... 15 

40 C.F.R. § 60.24(f) .................................................... 11 

45 Fed. Reg. 26,294 (Apr. 17, 1980) .......................... 27 

61 Fed. Reg. 9,905 (Mar. 12, 1996) ........................... 26 

80 Fed. Reg. 64662-01 (Oct. 23, 2015) ...................... 22 

Sup. Ct. Rule 37.3(a) ................................................... 1 

Sup. Ct. Rule 37.6 ........................................................ 1 

  



vii 
 

 

Other Authorities 

Basin Elec. Power Coop., et al. v. EPA, et al., 
No. 15A776, App. ................................................. 30 

State of Texas, et al. v. U.S. E.P.A., 
No. 16-60118, Order Granting Stay 
(5th Cir. 2016) ...................................................... 33 

 



 
 

 

STATEMENT OF INTEREST1  

This case concerns the ability of the States to 
exercise their statutory authority under the Clean Air 
$FW� �´&$$µ RU� ´WKH�$FWµ). Section 7411(d) of the Act 
requires the United States Environmental Protection 
$JHQF\��´(3$µ��WR�GHYHORS�JXLGHOLQHV�IRU�WKH�6WDWHV�WR�
follow in creating their own plans to establish 
´VWDQGDUGV� RI� SHUIRUPDQFHµ� IRU� FRQWUROOLQJ� DLU�
HPLVVLRQV� IURP� DQ\� LQGLYLGXDO� ´H[LVWLQJ� VRXUFH�µ�
6HFWLRQ� �����G�� PDNHV� FOHDU� WKDW� (3$·V� JXLGHOLnes 
´VKDOO� SHUPLWµ� 6WDWHV�� LQ� GHYHORSLQJ� WKHLU� SODQV�� WR�
´WDNH� LQWR� FRQVLGHUDWLRQ�� DPRQJ� RWKHU� IDFWRUV�� WKH�
remaining useful life of the existing source to which 
VXFK� VWDQGDUG� DSSOLHV�µ� 7KH� SODLQ� WH[W� RI� VHFWLRQ�
7411(d) thus instructs that the States, not EPA, serve 
as the primary regulatory authorities and decision 
makers in setting standards of performance for 
´H[LVWLQJ�VRXUFHV�µ�VXFK�DV�WKH�FRDO-fired plants owned 
and operated by Amici. The D.C. Circuit disregarded 
this plain text, eroding State discretion. 

South Texas Electric Cooperative, Inc. �´6T(&µ�, 
%XFNH\H� 3RZHU�� ,QF�� �´%3,µ��� Associated Electric 
&RRSHUDWLYH�� ,QF�� �´$(&,µ��� Arizona Electric Power 
&RRSHUDWLYH�� ,QF�� �´$(3&µ��� East Kentucky Power 
&RRSHUDWLYH�� ,QF�� �´(.3&µ�, Minnkota Power 
                                            
1 All parties have consented to the filing of this amicus. Sup. Ct. 
Rule 37.3(a). No party or counsel for a party authored this brief 
in whole or in part, and no person or entity, other than Amici, 
made any monetary contribution to its preparation or 
submission. Sup. Ct. Rule 37.6. 
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Cooperative �´03&µ�, and the National Rural Electric 
&RRSHUDWLYH� $VVRFLDWLRQ� �´15(&$µ� (collectively 
´$PLFLµ�� DSSHDU� DV� Amici Curiae in support of 
Petitioners in these consolidated cases to express 
their deep concern with the decision below³and in 
particular its departure from statutory text and 
removal of authority granted to the States. Amici are 
(or as to NRECA, represent) not-for-profit generation 
and transmission cooperatives whose missions are to 
provide the infrastructure and services to deliver 
reliable and economical electric power to their 
members across a large swath of the United States. 

The following offers background on the signatories 
to this brief and their interests in this appeal.  

STEC was formed in 1944. Using a variety of 
energy sources, including wind, lignite, natural gas, 
diesel fuel, and hydroelectric, STEC provides 
wholesale electric services to its member distribution 
cooperatives, comprised of multiple cooperatives in 
the South Texas area. These rural distribution 
cooperatives serve over 241,000 members in forty-
seven South Texas counties. 

BPI�� 2KLR·V� JHQHUDWLRQ� DQG� WUDQVPLVVLRQ�
cooperative, similarly provides power to 24 Ohio-
based electric cooperatives and the Michigan-based 
Midwest Energy & Communications. Formed in 1959, 
BPI is focused on providing reliable, affordable 
electricity to member cooperatives, who then 
distribute it to nearly 400,000 homes and businesses 
in the State of Ohio. Owned and governed by the 
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cooperatives it serves, BPI is dedicated to providing 
its member cooperatives with affordable and 
responsibly produced power by balancing 
affordability, reliability, and environmental 
responsibility. Included in that mix is coal, natural 
gas, solar, hydropower, biomass, and other small-
scale renewable energy generation. 

AECI, founded in 1961, is a three-tiered 
cooperative that provides wholesale electric services 
to six electric cooperative members. These 
cooperatives, in turn, supply 51 local electric 
cooperatives in Missouri, Iowa, and Oklahoma, 
serving about 910,000 member homes, farms, and 
businesses. AECI delivers affordable and reliable 
power to its members through a blend of generation 
that includes coal, natural gas, wind, and hydropower.  

Also formed in 1961, AEPC is a member-owned, 
not-for-profit electric generation and transmission 
FRRSHUDWLYH� SURYLGLQJ� SRZHU� WR� PHHW� LWV� PHPEHUV·�
energy needs in Arizona, California, and New Mexico. 
AEPC strives to provide safe, reliable, and affordable 
power to electric cooperatives across the Southwest. 

EKPC was formed in 1941. Although initially 
sidelined by World War II, by 1954, EKPC brought 
light to the countryside, dramatically improving the 
lives of rural citizens. (.3&·V� ILUVW� SRZHU� OLQHV�
brought a new freedom and a better way of life to 
Kentucky families. EKPC is owned by and provides 
power to sixteen member cooperatives. Like the other 
Amici herein, EKPC generates power using a mix of 
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resources, including coal, natural gas, fuel oil, solar, 
methane gas, and hydropower. 

MPC is a not-for-profit electric generation and 
transmission cooperative headquartered in Grand 
Forks, North Dakota. Formed in 1940, Minnkota 
provides wholesale electric energy to eleven member-
owner distribution cooperatives located in eastern 
North Dakota and northwestern Minnesota. These 
members serve nearly 137,000 consumer accounts in 
a 34,500 square-mile area. Minnkota also serves as 
operating agent for the Northern Municipal Power 
Agency (NMPA). NMPA supplies the electric needs of 
twelve associated municipals that serve more than 
15,000 consumer accounts in the same geographic 
area as the Minnkota member-owners. The primary 
source of electric generation for the Minnkota 
member-owners is the Milton R. Young Station, a two-
unit, lignite coal-fired power plant located near the 
town of Center, North Dakota. 0LQQNRWD·V� HOHFWULF�
generation portfolio also includes energy purchased 
from three North Dakota wind farms and 
hydroelectricity. 

The National Rural Electric Cooperative 
Association (NRECA) is the national trade association 
representing nearly 900 local electric cooperatives and 
RWKHU� UXUDO� HOHFWULF� XWLOLWLHV�� $PHULFD·V� HOHFWULF�
cooperatives are owned by the people they serve and 
comprise a unique segment of the electric industry. 
From growing regions to remote farming 
communities, electric cooperatives provide power for 
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one in eight Americans and are engines of economic 
development for 42 million Americans. Collectively, 
rural electric cooperatives own and maintain 2.6 
million miles, or 42%�� RI� WKH� QDWLRQ·V� HOHFWULF�
distribution lines. NRECA members keep the lights 
on for more than 42 million people across 48 States 
and over 56% of the land mass within those States. 
Electric cooperatives serve all or parts of 88% of the 
QDWLRQ·V� FRXQWLHV� DQG� ���� RI� WKH� QDWLRQ·V� HOHFWULF�
customers, while accounting for approximately 12% of 
all electricity sold in the United States.  

Electric cooperatives are unique because they have 
the responsibility to provide affordable and reliable 
power to a cost sensitive end-user base of rural, 
economically disadvantaged communities, and 
agricultural users. As a result, cooperatives must 
serve larger geographic areas with limited financial 
resources, as compared to investor-owned utilities. 
Amici all depend, in varying degrees, on coal-fired and 
natural gas generation sources to meet their customer 
and member obligations. And many either own or 
have entered long-term power purchase agreements 
with such sources³many extending decades into the 
future.  

The '�&��&LUFXLW·V�decision below threatens $PLFL·V 
existing generation assets with standards of 
performance that will not account for their unique 
capabilities, force early retirement, and cause 
significant uncertainty and reliability challenges.  
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STEC, BPI, AECI, AEPC, EKPC, MPC, and all 900 
member cooperatives represented by NRECA have a 
strong interest in ensuring the continued availability 
of their existing coal-fired generation capability. 
Amici urge the Court to UHYHUVH� WKH� '�&�� &LUFXLW·V�
decision. 

SUMMARY OF ARGUMENT 

7KH�'�&��&LUFXLW·V�GHFLVLRQ�PXVW�EH�UHYHUVHG��7KH�
decision disregards the plain text of the Clean Air Act, 
as well as core principles of federalism, the major 
questions doctrine, and the rule that the federal 
government may not commandeer the States. 
Contrary to the governing text, the decision confers 
upon EPA authority to dictate State energy policy and 
control decisions that Congress preserved for local 
decision makers. To take just one example, the 
decision allows EPA to impose emission limitations 
that would force the closure of efficient and viable 
fossil-fuel-fired plants, without regard to the useful 
life of those sources, the cost of replacing them, or the 
effectiveness of their federally preferred 
replacements³all of which the Act empowers States 
to consider. Unless this Court reverses the D.C. 
Circuit, WKH�6WDWH·V�VWDWXWRU\�SULPDF\�WR�VHW�H[LVWLQJ-
source standards will be supplanted by federal 
regulations far out of the bounds set by Congress. 
And, WKH� KLVWRU\� RI� WKH� &OHDQ� 3RZHU� 3ODQ� �´&33µ��
shows this will impose tremendous expense and 
undue uncertainty on rural power generators such as 
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Amici, and ultimately on the rural (and relatively less 
affluent) Americans they serve.  

The D.C. CircuLW·V�HUURQHRXV�GHFLVLRQ�JRes to the 
very heart of the system of cooperative federalism 
embodied in the CAA. Sweeping aside the plain terms 
of section 7411(d), which unmistakably leave to the 
States the authority to assess and regulate existing 
sources (such as Amici) within their borders, the D.C. 
Circuit concluded instead that section 7411(d) vests 
EPA with broad authority to regulate existing sources 
without regard to the StateV· authority or their 
regulatory regimes. Simply put, the D.C. Circuit got it 
exactly backwards. 

Not only did the D.C. Circuit ignore the &$$·V�
VWDWXWRU\� WH[W�� LW� DOVR� LJQRUHG� WKH� &RXUW·V ´PDMRU�
TXHVWLRQV�GRFWULQHµ�DQG�UHSHDWHG�clear warnings that 
courts and agencies are not free to rewrite statutory 
terms to accommodate policy desires that lack clear 
congressional directive. The D.C. Circuit has given 
EPA vast new authority to commandeer state action 
based on purported ambiguity and inference.  

7KH�'�&��&LUFXLW·V�H[SDQVLYH�JUDQW�RI�DXWKRULW\�WR�
EPA contravenes WKLV� &RXUW·V� FRQVLVWHQW�
jurisprudence limiting administrative agencies to the 
powers explicitly assigned them by Congress; and it 
threatens grave, uncompensable harm to those (like 
Amici) who will be subject to this newly minted (and 
extra-statutory) authority. It likewise departs from 
settled principles of anti-commandeering. 
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The Court should reverse and reestablish the $FW·V�
requirement that³in determining the best system of 
emission reduction³EPA must fully respect the 
6WDWHV·�ULJKWV�WR�VHW�WKH�ILQDO�VWDQGDUGV�RI�SHUIRUPDQFH�
for their existing sources.  

ARGUMENT  

I. THE D.C. CIRCUIT·S DECISION IGNORES THE PLAIN 
TEXT OF THE CLEAN AIR ACT, UNDERMINING THE 
ACT·S INHERENT SYSTEM OF FEDERALISM. 

The D.C. &LUFXLW·V� GHFLVLRQ� LJQRUHV� WKH� WH[W� DQG�
structure of section 7411. As this Court has made 
clear, courts must apply statutes as written. There is 
QR�´IHGHUDO�FRPPRQ�ODZµ�WKDW�WKH�FRXUWV�PD\�ZLHOG�WR�
adjust a statute according to what they perceive is (or 
should have been) required³nor would the separation 
of powers permit that anyway��,QVWHDG��́ WKH�&OHDQ�$LU�
Act displaces IHGHUDO� FRPPRQ� ODZµ� DQG� ´ZKHQ�
Congress addresses a question . . . the need for such 
an unusual exercise of law-making by federal courts 
diVDSSHDUV�µ�Am. Elec. Power Co. v. Conn. �´$(3µ), 
564 U.S. 410, 423-24 (2011) (emphasis added). The 
plain text of the CAA controls here; there is no room 
for judicial alteration or embellishment. 

TKH� '�&�� &LUFXLW·V� GHFLVLRQ departs from this 
bedrock rule of statutory construction. The decision 
misconstrues the text of the CAA and erroneously 
grants to EPA expansive authority to regulate any 
system, in this case the wholesale energy markets, 
without regard to the statutory text, thus usurping 
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authority expressly reserved to the States. The Court 
should reverse. 

A. The D.C. Circuit·V Interpretation of Section 
7411 Disregards Controlling Text to 
(YLVFHUDWH� WKH� 6WDWHV·� 5ROH� LQ� Controlling 
Air Pollution from Existing Sources.  

The CAA establishes a comprehensive program for 
FRQWUROOLQJ� DQG� LPSURYLQJ� WKH� QDWLRQ·V� DLU� TXDOLW\�
through state and federal regulation. 42 U.S.C. 
§§ 7401-7671q. $W� LVVXH� KHUH� LV� WKH� 6WDWHV·� UROH in 
controlling air pollution originating from ´H[LVWLQJ 
stationary sources,µ rather than new sources, 42 
U.S.C. § 7411(d)��DQG�ZKHWKHU�WKH�$FW·V�SODLQ�WH[W�ZLOO�
be honored.  

The Act give States authority to set standards for 
existing sources, id. § 7411(d)(1), while enabling EPA 
to issue guidelines identifying WKH� ´EHVW� system of 
emissioQ� UHGXFWLRQµ� �´%6(5µ�� IRU� 6WDWHV� WR� XVH� LQ�
designing their source-specific standards of 
performance, id. §§ 7411(a)(1), (d)(1). The question is 
how the two delegations interact. The answer has to 
be that the delegation to EPA must be read 
harmoniously with the delegation to States to set 
standards for existing sources in the first place. E.g. 
King v. Burwell������8�6�������������������QRWLQJ�´WKH�
fundamental canon of statutory construction that the 
words of a statute must be read in their context and 
with a view to their place in the overall statutory 
VFKHPHµ).  
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Standards of performance for existing sources are 
generally created under two steps. First, before the 
States develop source-specific standards, EPA issues 
´JXLGHOLQHVµ� IRU� HDFK� FDWHJRU\� RI� H[LVWLQJ� source for 
which it has issued new-source performance 
standards. 42 U.S.C. § 7411(d)(1); 40 C.F.R. § 60.22. 
Guidelines reflect ´WKH�GHJUHH�RI�HPLVVLRQ� OLPLWDWLRQ�
achievable through application of the best system of 
HPLVVLRQ� UHGXFWLRQµ� WKDW� KDV� EHHQ� DGHTXDWely 
demonstrated. 42 U.S.C. § 7411(d)(1)(A)(ii); see AEP, 
564 U.S. at 424; 40 C.F.R. § 60.22(b). The guidelines 
provide States, among other things, a description of 
the adequately demonstrated systems of emission 
UHGXFWLRQ�µ� ´>L@QIRUPDWLRQ� RQ� WKH� GHJUHH� RI emission 
reduction which is achievable with each system, 
together with information on the costs and 
environmental effects of applying each system to 
GHVLJQDWHG� IDFLOLWLHV�µ� DQG� ´SHULRGV� RI� WLPH�QRUPDOO\�
expected to be necessary for the design, installation, 
DQG�VWDUWXS�RI� LGHQWLILHG�FRQWURO�V\VWHPV�µ 40 C.F.R. 
§ 60.22(b). 

Second, each State evaluates the individual 
characteristics of each existing source within its 
ERUGHUV�� ´WDNLQJ� LQWR� FRQVLGHUDWLRQ�� DPRQJ� RWKHU�
factors, the remaining useful life of the existing 
VRXUFHµ� DQG� (3$·V� HPLVVLRQs guidelines, and 
establishes the appropriate standards of performance 
for each source. 42 U.S.C. § 7411(d)(1). In addition to 
WKH�´UHPDLQLQJ�XVHIXO�OLIHµ�(discussed further below), 
WKRVH� ´RWKHU� IDFWRUVµ� PD\� LQFOXGH� FRVWV� of control 
technology, the age, location and design of the source, 
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physical constraints, fuel characteristics, and other 
facility-specific factors. 40 C.F.R. § 60.24(f). As such, 
the state-established standards of performance 
´UHIOHFWµ� (3$·V� HPLVVLRQ� JXLGHlines but need not 
adhere to them as if they were a federally established 
standard, like the new source standards. 42 U.S.C. 
§ 7411(d)(1).  

Through this scheme, Congress preserved the 
6WDWHV·�SULPDF\�WR�HVWDEOLVK�VWDQGDUGV�RI�SHUIRUPDQFH�
for the existing sources within their borders, taking 
into consideration the unique characteristics of those 
sources.  

Despite the plain text of section 7411(d) delegating 
control over existing source standards to States, the 
D.C. Circuit held EPA could define BSER however it 
chose, without regard to the specific stationary 
VRXUFHV�EHLQJ�UHJXODWHG�RU�WKH�6WDWHV·�source-specific 
concerns. In doing so, the D.C. Circuit impermissibly 
read the delegation to States, as well as the specific 
considerations the States could account for, out of the 
Act. By misreading the CAA, and disregarding its 
HPEHGGHG� IHGHUDOLVP� SULQFLSOHV�� WKH� '�&�� &LUFXLW·V�
decision federalizes environmental and energy policy 
for the entire United States, including all existing 
sources, undoing authority reserved to the States to 
establish standards for their own existing sources.  
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1. The text and structure of CAA sections 
7411(a)(1) and (d) guarantee States the 
flexibility to design standards of 
performance for their existing sources to 
accommodate source-specific concerns. 

The statutory text and structure confirm the 
above-described authority granted to States to 
accommodate source-specific concerns in the course of 
regulating existing sources. Two main provisions are 
at play here: sections 7411(a)(1) and 7411(d). Both 
must be given effect; neither can be read to displace 
the other. 

5HDG� WRJHWKHU�� (3$� FDQQRW� GHWHUPLQH� WKH� ´EHVW�
V\VWHP� RI� HPLVVLRQV� UHGXFWLRQµ� DV� VRPHWKLQJ� WKDW�
applies beyond the stationary sources subject to 
regulation. Brief reflection establishes why: if EPA 
can do so, then it can require stationary sources to 
UHGXFH� HPLVVLRQV� EDVHG� RQ� D� ´EHVW� V\VWHPµ� WKDW�
applies to some source other than the one that is being 
UHJXODWHG��(3$�FRXOG�HOLPLQDWH�6WDWHV·�DELOLW\�WR�VHW�
achievable standards for many of their existing 
sources; and EPA could prevent States from fully 
considering the very source-specific factors the CAA 
expressly permits them to consider, such as remaining 
useful life of a source. And this is not a far-fetched 
hypothetical; it is what the CPP would have done. 
Read harmoniously, as provisions of the same statute 
should be, sections 7411(a)(1) and (d) work together to 
prevent that result. 
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Section 7411 begins with the definition of the term 
´VWDQGDUG�RI�SHUIRUPDQFH,µ which generally applies to 
the regulation of both new and existing sources. Am. 
Lung Assoc. v. EPA, 985 F.3d 914, 941-42 (D.C. Cir. 
������ �GHVFULELQJ� VHFWLRQ� ����� DV� ´PDUN>LQJ@� RXW� D�
pair of distinct regulatory tracks for stationary 
VRXUFHV�RI�DLU�SROOXWLRQ�µ�ZLWK�WKH�ILUVW�WUDFN�Dpplying 
to new sources and the second applying to existing 
sources). A ´VWDQGDUG�RI�SHUIRUPDQFHµ�is a ´VWDQGDUG�
IRU� HPLVVLRQV� RI� DLU� SROOXWDQWVµ� WKDW� ´UHIOHFWV� WKH�
degree of emission limitation achievable through the 
application of the best system of emissLRQ�UHGXFWLRQ�µ�
ZKLFK��´WDNLQJ�LQWR�DFFRXQW�WKH�FRVW�RI�DFKLHYLQJ�VXFK�
UHGXFWLRQ�µ� DPRQJ� RWKHU� HQXPHUDWHG� IDFWRUV�� (3$�
GHWHUPLQHV� ´KDV�EHHQ�DGHTXDWHO\�GHPRQVWUDWHG�µ 42 
U.S.C. § 7411(a)(1).  

Importantly, on its face, the definition of ́ VWDQGDUG�
of performaQFHµ�LV�GLUHFWHG�DW�´DLU�SROOXWDQWV.µ Id. The 
definition describes how a standard of performance is 
devised; it says nothing about how a standard will be 
implemented at any particular source.  

For new sources, the CAA expressly gave EPA 
responsibility to set applicable federal standards of 
performance. Id. § 7411(b)(1). The statute instructs 
(3$�WR�OLVW�́ categories RI�VWDWLRQDU\�VRXUFHVµ�WKDW�PD\�
cause or contribute significantly to air pollution that 
may reasonably be anticipated to endanger public 
health or welfare DQG�WR�HVWDEOLVK�´Federal standards 
of performance for new VRXUFHVµ� ZLWKLQ� HDFK� VXFK�
category. Id. § 7411(b)(1)(A) (emphasis added).  
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The federal standards of performance for 
emissions from new stationary sources must be 
´achievableµ� WKURXJK� WKH� ´EHVW� V\VWHP� RI� HPLVVLRQ�
UHGXFWLRQµ�WKDW�LV�´adequately demonstratedµ for the 
category of sources subject to regulation when taking 
into consideration the statutory criteria. Id. 
§ 7411(a)(1). For new stationary sources, section 
74���E�� LPSRVHV� QR� RWKHU� OLPLWDWLRQ� RQ� (3$·V�
substantive authority. 

The statute regulates emissions from existing 
stationary sources, like Amici cooperatives, quite 
differently. Id. § 7411(d). As recognized by the D.C. 
Circuit, existing stationary VRXUFHV� ´UDLVH� GLVWLQFW�
concerns about sunk costs and the health and 
HQYLURQPHQWDO� HIIHFWV� RI� ROGHU� SURFHVVHV�µ� DQG� WKH�
UHJXODWLRQ�RI�WKHVH�VRXUFHV�LQYROYHV�´PRUH�DFWRUV�DQG�
VWHSV�µ�Am. Lung Assoc., 985 F.3d at 942. Congress 
meticulously drew the lines of authority with regard 
to existing sources, assigning separate, yet related, 
tasks to the federal government and the States in 
section 7411(d). It is this division of authority that the 
'�&��&LUFXLW·V�GHFLVLRQ�displaces. 

In particular, section 7411(d) requires EPA to 
establish a procedure³i.e., issue guidelines³under 
which States shall submit plans establishing, 
implementing, and enforcing their own ´VWDQGDUGV�RI�
performance for any existing source for any air 
pollutantµ that (as relevant here) would be governed 
by a federal standard of performance if the ´existing 
source were a new source.µ 42 U.S.C. § 7411(d)(1); 
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AEP, 564 U.S. at 424 (citing 40 C.F.R. §§ 60.22, 60.23 
and explaining that EPA issues emissions guidelines 
for existing stationary sources). 

To be clear, section 7411(d) does not permit EPA 
directly to regulate or set standards of performance in 
the first instance for existing sources. It reserves that 
power to the States. 42 U.S.C. § 7411(d)(1). Moreover, 
(3$·V�authority to establish guidelines applicable to 
WKH� 6WDWHV·� VWDQGDUGV� RI� SHUIRUPDQFH� under section 
7411(d) LV�H[SUHVVO\� OLPLWHG��(3$�´VKDOO�SHUPLWµ� WKH�
6WDWHV� WR� ´WDNH� LQWR� FRQVLGHUDWLRQ�� DPRQJ� RWKHU�
factors, the remaining useful life of the existing source 
WR�ZKLFK�VXFK�VWDQGDUG�DSSOLHV�µ�Id. § 7411(d)(1)(B). 

In fact, section 7411(d) permits EPA to regulate 
existing sources directly RQO\�LI�D�6WDWH�́ IDLOV�WR�VXEPLW�
D�VDWLVIDFWRU\�SODQ�µ�Id. § 7411(d)(2)(A). And even in 
that circumstance, in promulgating a standard of 
performance for emissions at an existing source, EPA 
is required to take into consideration, among other 
IDFWRUV�� WKH� VRXUFH·V� UHPDLQLQJ� XVHIXO� OLIH�� Id. 
§ 7411(d)(2)(B). If anything is clear under Section 
7411, it is that EPA may not apply a standard of 
performance to an existing source without taking into 
DFFRXQW�LWV�´UHPDLQLQJ�XVHIXO�OLIH�µ2 

                                            
2 This aspect of section 7411(d) is particularly important to rural 
electric cooperatives because of the combined impact of the 
Powerplant and Industrial Fuel Use Act, 42 U.S.C. §§ 8301-8484, 
and subsequent federal environmental mandates. As discussed 
further below, cooperatives invested hundreds of millions of 
dollars in coal plants and subsequent pollution control projects 
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Whether a standard of performance for emissions 
at an existing stationary source is initiated by a State 
or EPA, section 7411(d) requires EPA to develop 
BSER guidelines for existing sources with the 
flexibility for States to consider their source-specific 
factors when developing their standards of 
performance. That express statutory requirement 
QHFHVVDULO\� PHDQV� WKDW� (3$·V� %6(5� IRU� H[LVWLQJ�
sources must be achievable with means available to 
the source (at the source)³otherwise &RQJUHVV·V�
promise that the States be permitted to ´FRQVLGHU, 
among other factors, the useful life of the existing 
sRXUFH� WR� ZKLFK� VXFK� VWDQGDUG� DSSOLHV�µ� id. 
§ 7411(d)(1)(B), would be effectively read out of the 
statute.  

Correctly reading section 7411 in its entirety 
yields but one result: Congress expressly devised a 
scheme to minimize air pollution that operates on two 
separate tracks. EPA regulates emissions from new 
sources of pollution within its discretion with little or 
no obligation to consider source-specific factors. This 
makes sense: no existing interests or source- or state-
specific logistical restraints must be accounted for, 
and EPA has the authority to guide the air pollution 
prevention process going forward. See id. 
§ 7411(b)(1)(B) (establishing ongoing and future EPA 
                                            
that have yet to be recovered because their plants still have 
significant remaining useful life. That useful life was reasonably 
assumed to be available for long-term cost recovery to protect 
rural ratepayers not capable of absorbing escalating rates due to 
accelerated cost recovery. 
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action with regard to regulation of new sources). New 
sources can be designed and built to comply with the 
new source standards. 

Congress treated existing sources differently, and 
for good reasons. Those sources are already built. 
Investments were made and plants were built with 
equipment and site configurations that relied upon 
the regulatory requirements in place at the time of 
their installation. States are in the best position to 
consider source-specific factors. States have 
structured their electric grids around their existing 
sources and can appreciate transmission constraints 
in rural areas, cost-sensitivity, and other challenges 
particular to electric cooperatives. States have routine 
interaction with sources through permitting, 
inspections, and other delegated environmental 
federal programs. Further, States have first-hand 
experience with unique regional factors such as 
geography, natural resources, and climate that can 
impact source operations. Accordingly, through 
section 7411(d), Congress put States on the front lines 
and empowered them to make the initial decisions as 
to the best ZD\� WR� PHHW� (3$·V� H[LVWLQJ� source 
guidelines, considering source- and state-specific 
factors. Id. § 7411(d). And because Congress specified 
that standards of performance for any particular 
existing source must take into account factors related 
to that particular source, (3$·V� DXWKRULW\� LQ� WKLV�
regard is limited. It may not impose across-the-board 
BSER requirements (like carbon emission caps) that 
cannot be achieved by a particular source. 
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2. The D.C. Circuit·V� atextual reading of 
CAA section 7411 impermissibly vests 
EPA with unchecked authority to set 
federal standards for existing sources³
directly contrary to the statutory grant of 
such power to the States. 

Instead of reading sections 7411(a)(1) and (d) 
together, the D.C. Circuit construed section 7411(a)(1) 
as a separate power, unto itself³without regard to 
the express limitations that section 7411(d) imposes 
on regulation of emissions from existing sources. Am. 
Lung Assoc., 985 F.3d at 945-����,Q�WKH�'�&��&LUFXLW·V�
YLHZ��WKH�́ URRWµ�RI (3$·V�DXWKRULW\ to determine BSER 
is section 7411(a)(1); that provision ´DQQRXQFHV� LWV�
own limitations,µ and it does not include any 
requirement that EPA account for the delegation to 
States or source-specific factors in establishing BSER 
for emissions from existing sources. Id. at 945. 
Instead, according to the D.C. Circuit, EPA may 
develop BSER for emissions generally with no 
limitation other than those contained in section 
7411(a)(1) itself��WKDW�(3$�PXVW�́ VWXG\�DOO�¶DGHTXDWHO\�
GHPRQVWUDWHG·µ means of emission reduction, drawing 
RQ�´DGHTXDWHO\�GHPRQVWUDWHGµ�PHWKRGV�WR�GHWHUPLQH�
WKH�´EHVWµ�V\VWHP�WR�UHGXFH�HPLVVLRQV��Id. at 946. And, 
according to the court, section 7411(d) has no impact 
on this authority. Rather, once EPA develops BSER 
IRU� DQ� DLU� SROOXWDQW�� ´VWDWH-develoSHG� ¶VWDQGDUGV� RI�
SHUIRUPDQFH·�>IRU�D�SDUWLFXODU�VRXUFH@�IROORZ�RQ�EXW�DUH�
OHJDOO\�DQG�IXQFWLRQDOO\�GLVWLQFW�IURP�WKH�¶EHVW�V\VWHP·�
WKDW�WKH�(3$�GHYHORSV�µ�Id. at 948. 
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The D.C. Circuit grievously misread the statute. 
Section 7411(a)(1) itself does not limit EPA·V 
authority with regard to setting guidelines for 
particular sources³but it should not be expected to. 
By its own terms, section 7411(a)(1) applies to 
pollutants. It establishes the baseline procedure for 
how a standard of performance is to be developed. 
Then the rest of the statute kicks in: section 
7411(b)(1)(B) applies that definition to new sources, 
and section 7411(d) apples that definition to existing 
sources, enabling States to set their standards. 

Although section 7411(b)(1)(B) imposes no 
DGGLWLRQDO�FULWHULD�RQ�(3$·V�DSSOLFDWLRQ�RI�VWDQGDUGV�
of performance and BSER for new sources, section 
7411(d) expressly limits (3$·V�authority with regard 
to existing VRXUFHV��$V�GLVFXVVHG�DERYH��´VWDQGDUGV�RI�
SHUIRUPDQFHµ� DSSOLHG� DW� ´DQ\� SDUWLFXODU� [existing] 
VRXUFHµ³including the underlying BSER that forms 
the basis of the standard of performance³must take 
into account source-specific factors such as remaining 
useful life. 

This necessarily means that ´VWDQGDUGV� RI�
SHUIRUPDQFHµ� IRU� emissions at existing sources 
established under section 7411(d) may (and often will) 
YDU\� IURP� WKH� ´Federal VWDQGDUGV� RI� SHUIRUPDQFHµ�
that EPA may promulgate for new sources under 
section 7411(b)(1)(B). And to give any effect to the 
statutorily guaranteed consideration for factors 
related to ́ SDUWLFXODU�VRXUFH[s]µ�XQGHU�VHFWLRQ������G���
States must retain discretion to consider source-
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specific factors in setting existing source standards. 
(3$�LV�QRW�SHUPLWWHG� �FRQWUDU\� WR� WKH�'�&��&LUFXLW·V�
view) to use BSER to usurp the StaWHV·� VWDWXWRU\�
prerogative to regulate their own existing sources.  

The authority section 7411(d) grants States stands 
in marked FRQWUDVW�WR�(3$·V�DXWKRULW\ to regulate new 
VRXUFHV� DFFRUGLQJ� WR� LWV� RZQ� ´)HGHUDOµ� VWDQGDUGV� RI�
performance. 42 U.S.C. § 7411(b)(1)(A), (B). If 
Congress did not intend the States to have flexibility 
in the establishment and application of emissions 
standards to their existing sources, it would not have 
expressly included that authority in section 7411(d). 
Because it did, EPA is required to follow that 
statutory mandate. AEP, 564 U.S. at 423. 

B. 7KH�'�&��&LUFXLW·V�'HFLVLRQ�Also Upends the 
System of Cooperative Federalism 
Embodied in the CAA by Stripping States of 
Their Statutory Right to Serve as the 
Primary Regulator of Existing Sources. 

As the Court has confirmed, and the D.C. Circuit 
acknowledged, the plain text of the CAA establishes a 
system of cooperative federalism between EPA and 
the States, under which the States are assigned the 
primary role in air pollution prevention and control as 
it applies to existing sources. AEP, 564 U.S. at 424-28; 
Am. Lung Assoc., 985 F.3d at 942 (describing CAA 
VHFWLRQ������G��DV�FUHDWLQJ�´FRPSOHPHQWDU\�UROHVµ�IRU�
EPA and the States); 42 U.S.C. § 7401(a)(3) (affirming 
WKDW� ´DLU� SROOXWLRQ� SUHYHQWLRQµ� DQG� ´DLU� SROOXWLRQ�
control at its source is the primary responsibility of 
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6WDWHV�DQG� ORFDO�JRYHUQPHQWV�µ�� The CAA was built 
on the principle that EPA would set certain minimum 
standards, and the States would implement those 
standards using methods that would meet their own 
particular needs. Cf. Hodel v. Va. Surface Min. & 
5HFODPDWLRQ�$VV·Q��,QF�, 452 U.S. 264, 289 (1981). 

For this reason, the '�&��&LUFXLW·V�evisceration of 
the express statutory limitation on (3$·V�DXWKRULW\�WR�
regulate emissions from existing sources is an 
DQDWKHPD�WR�WKH�&$$·V�LQVWUXFWLRQV��Section 7411(d) 
expressly authorizes States, within guidelines set by 
EPA, to establish and administer their own regulatory 
programs, structured to meet their own needs. 42 
U.S.C. § 7411(d) �´5HJXODWLRQV� �� �� �� XQGHU� WKLV�
paragraph shall permit the State in applying a 
standard of performance to any particular source . . . 
to take into consideration, among other factors, the 
remaining useful life of the existing source.µ�. This 
flexibility LV�D�FUXFLDO�DWWULEXWH�RI�WKH�&$$·V�V\VWHP�RI�
cooperative federalism��,W�HQVXUHV�WKH�6WDWHV·�SULPDU\�
role in fighting air pollution from their existing 
sources as guided³not mandated³by EPA.  

%XW� WKH� '�&�� &LUFXLW·V� GHFLVLRQ� SHUPLWV EPA to 
impose generic limitations without regard to the 
capability of specific sources. The decision then 
requires States to implement those limitations 
through their section 7411(d) plans. As a result, the 
'�&�� &LUFXLW·V� GHFLVLRQ� SHUPLWs EPA to impose 
standards on existing sources that they cannot 
conceivably meet, irrespective of their useful life or 
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other source-specific or state-specific factors the 
States are entitled to consider under the terms of CAA 
section 7411(d). The D.C. Circuit allows EPA to 
unilaterally eliminate existing sources, even if States 
depend on those sources and the sources would meet 
State and federal standards. The system blessed by 
the D.C. Circuit imposes federal mandates for State 
implementation. This approach is not cooperative 
federalism. In fact, it is more akin to coercive 
federalism. 

The D.C. Circuit downplayed the impact its 
decision would have on States, claiming that, even 
under a regime such as the CPP, States would still 
maintain ´FRQVLGHUDEOH�IOH[LELOLW\�LQ�FKRRVLQJ�KRZ�WR�
calculate and PHHW�WKHLU�HPLVVLRQV�WDUJHWV�µ�Am. Lung 
Assoc., 985 F.3d at 963. Not so, because EPA-
mandated carbon dioxide limits³such as those 
envisioned by the CPP³aUH�KDUG�OLPLWV��QRW�´WDUJHWV�µ�
States are not given flexibility to adjust those limits.3 
Moreover, those limits are based on (3$·V� RZQ 
assumptions of what could be accomplished within a 
given SWDWH·V� HOHFWULF� JULG�� ´outside the fenceµ of 
individual facilities, without regard to the age or 
importance of each facility WR�D�JLYHQ�6WDWH·V�electric 
grid. Any system setting limits up front based on 
                                            
3 In the preamble to the CPP, EPA dispelled any notion that the 
CPP would have provided States any real flexibility, explaining 
WKDW�6WDWHV�ZHUH�SHUPLWWHG�WR�GHYLDWH�IURP�(3$·V�VWDQGDUGV�IRU�
individual sources only if the States could meet the standards set 
E\�(3$� ´LQ� DJJUHJDWH�� RU� LQ� FRPELQDWLRQ�ZLWK� RWKHU�PHDVXUHV�
undertaken by the VWDWH�µ����)HG��5HJ�������-01 (Oct. 23, 2015). 



23 
 

 

hard-wired assumptions about each State without 
each State having the ability to change those 
assumptions and adjust the limits amounts to a top-
down federal mandate that does not provide 
´IOH[LELOLW\�µ�DQG�LW�LV�FHUWDLQO\�QRW�´FRRSHUDWLYH�µ�Nor, 
critically, does it allow States to account for the very 
factors the statute allows them to consider.  

The '�&�� &LUFXLW·V� GHFLVLRQ� XSVHWV� WKH� GHOLFDWH�
balance of State and federal power forged by Congress 
in the CAA. The Court should reverse. 

II. ADDITIONALLY, THE MAJOR QUESTIONS DOCTRINE 
FORECLOSES THE D.C. CIRCUIT·S INTERPRETATION 
OF THE CLEAN AIR ACT. 

As explained above, the plain text of the Clean Air 
AcW� XQDPELJXRXVO\� IRUHFORVHV� WKH� '�&�� &LUFXLW·V�
LQWHUSUHWDWLRQ� RI� VHFWLRQ� �����G��� 7KH�'�&��&LUFXLW·V�
view is also contrary to the major questions doctrine, 
ZKLFK� UHMHFWV� VWDWXWRU\� LQWHUSUHWDWLRQV� WKDW� ´ZRXOG�
bring about an enormous and transformative 
expansLRQ� LQ� >DQ� DJHQF\·V@� UHJXODWRU\� DXWKRULW\�
without clear congressional authorization.µ Util. Air 
Regulatory Grp. v. EPA �´UARGµ�������8�6�����������
(2014). 
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A. The Major Questions Doctrine Ensures 
That Only Through Clear Congressional 
Authorization Will an Agency Be Given the 
Authority to Make Decisions of Vast 
Economic and Political Significance. 

Congress PXVW�´VSHDN�FOHDUO\�LI�LW�ZLVKHV�WR�DVVLJQ�
WR�DQ�DJHQF\�GHFLVLRQV�RI�YDVW�¶HFRQRPLF�DQG�SROLWLFDO�
VLJQLILFDQFH�·µ� Id. at 324 (quoting FDA v. Brown & 
Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)); 
see also King, 576 U.S. at 485-86 (2015) (noting that 
IRU� TXHVWLRQV� RI� ´GHHS� HFRQRPLF� DQG� SROLWLFDO�
VLJQLILFDQFH�µ� &RQJUHVV� ´VXUHO\µ� ZRXOG� RQO\� ´DVVLJQ�
WKDW�TXHVWLRQ�WR�DQ�DJHQF\�������H[SUHVVO\µ���´:KHQ�DQ�
agency claims to discover in a long-extant statute an 
unheralded power to regulate a significant portion of 
the American economy, [the Court] typically greet[s] 
LWV� DQQRXQFHPHQW� ZLWK� D� PHDVXUH� RI� VNHSWLFLVP�µ�
UARG, 573 U.S. at 324 (internal quotation omitted). 

Yet no clear language appears in the CAA granting 
EPA the broad authority the D.C. Circuit has now 
afforded it. As set forth above, the statutory text 
plainly provides the opposite, reserving for States the 
power to set standards for existing sources. 

In circumstances like this, courts routinely apply 
WKH� PDMRU� TXHVWLRQV� GRFWULQH� WR� UHMHFW� DQ� DJHQF\·V�
attempt to expand its power beyond that explicitly 
authorized by Congress. E.g., Loving v. I.R.S., 742 
)��G�������������'�&��&LU���������´>&@RXUWV�VKRXOG�not 
lightly presume congressional intent to implicitly 
delegate decisions of major economic or political 
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VLJQLILFDQFH�WR�DJHQFLHV�µ��FLWDWLRQ�RPLWWHG����Texas v. 
United States, 809 F.3d 134, 182-83, 188 (5th Cir. 
2015), DII·G� E\� DQ� HTXDOO\� GLYLGHG� FRXUW, 136 S.Ct. 
2271, 2272 (2016) (per curiam).  

The doctrine is particularly applicable here, where 
WKH� HFRQRPLF� DQG� SROLWLFDO� VLJQLILFDQFH� RI� (3$·V�
attempt to expand its own authority cannot be 
understated. EPA previously promulgated a 
regulation (the CPP) that would have had the effect of 
shutting down coal-ILUHG� JHQHUDWRUV� WR� WKH� FRXQWU\·V�
power grid, contrary to State preferences. It is hard to 
imagine a decision that EPA could make that would 
KDYH�JUHDWHU�́ HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�µ�<HW�
nowhere in the CAA is there any authority for EPA to 
undertake such a mission or arrogate the SWDWHV·�
authority. 

7KH�'�&��&LUFXLW·V�GHFLVLRQ�EHORZ�ZRXOG�KDYH�IDU-
reaching consequences by conferring unchecked 
authority on EPA to dictate power generation sources 
in a manner far outside the bounds of the CAA. This 
SXUSRUWHG�JUDQW�RI�DXWKRULW\�WR�FRQWURO�WKH�FRXQWU\·V�
mix of electric generation is a major question that 
Congress can assign only through unambiguous 
statutory language³LW�LV�´LPSODXVLEOH�WKDW�&RQJUHVV�
would JLYH�WR�WKH�(3$µ�WKLV�VZHHSLQJ�SRZHU�WKURXJK��
DW�PRVW��´PRGHVW�ZRUGVµ�UDWKHU�WKDQ�WKURXJK�´D�FOHDUµ�
´WH[WXDO� FRPPLWPHQW�µ� Whitman v. Am. Trucking 
$VV·QV, 531 U.S. 457, 468 (2001); see also U.S. Forest 
6HUY��Y��&RZSDVWXUH�5LYHU�3UHV��$VV·Q, 140 S. Ct. 1837, 
����� ������� �´>:@KHQ� &RQJUHVV� ZLVKHV� WR� DOWHU� WKH�
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IXQGDPHQWDO� GHWDLOV� RI� D� UHJXODWRU\� VFKHPH�µ� FRXUWV�
´H[SHFW� LW� WR� GR� VSHDN� ZLWK� WKH� UHTXLVLWH� FODULW\� WR�
SODFH� WKDW� LQWHQW� EH\RQG� GLVSXWH�µ��� 0RUHRYHU�� WKH�
millions of rural electric ratepayers served by Amici 
will shoulder severe economic and human 
consequences unless this Court reverses the judgment 
of the D.C. Circuit. 

Thus, the major questions doctrine provides yet 
another reason to reverse here. 

B. Factors That Courts Traditionally Use to 
Determine Major Questions Confirm That 
WKH�'�&��&LUFXLW·V�,QWHUSUHWDWLRQ�RI�WKH�$FW�
Is Erroneous. 

Three factors that Courts traditionally analyze for 
major questions illustrate just how wrong the D.C. 
Circuit decision is. 

)LUVW��ZKHQ�DQ�´XQKHUDOGHG�SRZHUµ�LV�SXUSRUWHGO\�
fRXQG� LQ� D� VHFRQGDU\� SURYLVLRQ� RI� D� ´ORQJ-extant 
VWDWXWHµ� FRXUWV� DUH� VNHSWLFDO� RI� WKDW� SXUSRUWHG� QHZ�
interpretation. This is precisely the situation here. 
The '�&��&LUFXLW·V�YLHZ�RI�(3$·V�DXWKRULW\�DULVHV�IURP�
DQ�´XQKHUDOGHG�SRZHUµ�LQ�D�ILIW\-year-old provision.  

The CAA was enacted in 1963, and section 7411(d) 
was added in the 1970s. Yet EPA never attempted to 
use section 7411(d) in such a sweeping manner prior 
WR� WKH�&33��5DWKHU��(3$·V�SULRU�XVHV�RI� WKLV�VHFWLRQ�
were narrow, imposing individualized measures 
aimed at reducing specific pollutants. E.g., 61 Fed. 
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Reg. 9,905, 9,914 (Mar. 12, 1996) (guideline for a 
ODQGILOO�EDVHG�XSRQ�´>S@URSHUO\�RSHUDWHG�JDV�FROOHFWLRQ�
DQG�FRQWURO�V\VWHPVµ������)HG��5HJ��������� �$SU������
������ �DOXPLQXP� SODQW� JXLGHOLQH� IRU� ´HIIHctive 
FROOHFWLRQ�RI�HPLVVLRQVµ��� 

(3$·V� LQIUHTXHQW� DQG� QDUURZ� KLVWRULFDO� XVH� RI�
section 7411(d) confirms that this provision was 
understood to allow limited regulation of existing 
sources³consistent with its plain text³and that the 
provision was a secondary part of the overall statutory 
VFKHPH��´&RQJUHVV�������GRHV�QRW�DOWHU�WKH�IXQGDPHQWDO�
details of a regulatory scheme in vague terms or 
ancillary provisions³it does not, one might say, hide 
HOHSKDQWV�LQ�PRXVH�KROHV�µ�Whitman, 531 U.S. at 46. 

This conclusion is buttressed by the fact that, 
elsewhere in the CAA, Congress did use language that 
would afford EPA authority to establish emission 
limitations based on trading among sources³a kind 
of generation shifting. See, e.g., 42 U.S.C. §§ 7651-
7651o (comprehensive acid rain program). An 
DJHQF\·V�UHOLDQFH�RQ�SXUSRUWHG�GHOHJDWHG�DXWKRULW\�LV�
´HVSHFLDOO\� TXHVWLRQDEOHµ� ZKHQ� ´&RQJUHVV� KDV� XVHG�
H[SUHVV�ODQJXDJH�LQ�RWKHU�VWDWXWHVµ�WR�DFFRPSOLVK�the 
same goals. 7KH� '�&�� &LUFXLW·V� LQWHUSUHWDWLRQ� LV� DQ�
impermissible attempt to embody a long-extant 
statute with a meaning not given the statute by 
Congress. 

Second, the D.C. Circuit decision³which grants 
SRZHU�WR�(3$�IDU�EH\RQG�ZKDW�DSSHDUV�LQ�WKH�&$$·V�
text³is especially problematic because the subject of 
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(3$·V� QHZIRXnd power, electricity generation 
VKLIWLQJ�� LV� DQ� LVVXH� RI� ´YDVW� HFRQRPLF� DQG� SROLWLFDO�
VLJQLILFDQFH�µ� UARG, 573 U.S. at 324 (citation 
omitted). How electricity is generated in this country 
is an issue of deep economic and political significance. 
Giving EPA the power expressed by the D.C. Circuit 
ZRXOG� H[SDQG� (3$·V� DXWKRULW\� WR� FRYHU� DVSHFWV� RI�
´HQWLUH�LQGXVWULHV�µ�MCI Telecomms. Corp. v. Am. Tel. 
& Telegraph Co., 512 U.S. 218, 231 (1994), and thus 
´D� VLJQLILFDQW� SRUWLRQ� RI� WKH� $PHULFDQ� HFRQRP\�µ�
Brown & Williamson, 529 U.S. at 159. As noted by 
North Dakota in its merits brief, N.D. Br. at 32-33, the 
HIIHFW�RI�WKH�'�&��&LUFXLW·V�GHFLVLRQ�LV�WR�JUDQW�(3$�WKH�
authority to force States to shift their generation 
capacity from coal and other fossil-fuel sources to 
renewable sources, regardless RI� WKH� 6WDWHV·� YLHZV�
based on State-centered factors, such as remaining 
useful life, that States are expressly permitted to 
consider. 

For most cooperatives, including those represented 
by Amici, generation shifting³without accounting for 
HDFK� VLWH·V� VSHFLILF� FLUFXPVWDQFHV³is simply not an 
option. Because nearly two-WKLUGV� RI� WKH� QDWLRQ·V�
cooperative coal-fired power plants were constructed 
under the Powerplant and Industrial Fuel Use Act·V�
mandate WKDW�WKH\�EH�́ FRDO�FDSDEOH�µ�42 U.S.C. § 8311, 
these plants do not have the infrastructure needed to 
shift generation sources without massive new 
investment. And that investment is equally 
infeasible³cooperatives are not investor-backed. 
They serve and are financially supported by their 
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customers. And many of the communities the 
FRRSHUDWLYHV� VHUYH� DUH� DPRQJ� WKH� QDWLRQ·V� PRVW�
sensitive to cost increases.  

Granting EPA this power will have practical 
consequences as well. Empowering EPA to force 
generation shifting will effectively force the shut-
down of fossil-fuel-fired plants, regardless of whether 
those plants may provide the State with the most 
reliable and cost-effective power source or whether the 
source has remaining useful life. Electric 
cooperatives, including Amici, are uniquely limited 
when it comes to generation shifting. Unlike for-profit 
investor-owned utilities, electric cooperatives have 
small generation portfolios. In fact, several Amici 
operate only one fossil-fuel-generation plant, which 
provides essential baseload generation when 
renewable generation is not available due to seasonal 
or meteorological conditions. Generation shifting for 
environmental compliance is either very limited or not 
an option for electric cooperatives.   

The risk to grid reliability and reliance associated 
with the loss of coal-fueled power plants is not 
abstract for Amicus STEC, which is located in a State 
(Texas) that just witnessed unprecedented power 
outages during Winter Storm Uri earlier this year. 
STEC was fortunate to have enough power generation 
to cover the needs of its members, which protected it 
from the kind of economic ruin experienced by other 
rural cooperatives in Texas that did not have enough 
reliable generation to meet the needs of their 
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members. See, e.g., In re Brazos Elec. Power Coop., 
Inc., No. 21-30725 (Bankr. S.D. Tex. 2021) 
(information regarding the multi-billion dollar 
exposure of Brazos due to insufficient generation 
resources may be obtained on the website of the 
'HEWRU·V� FODLPV� DQG� QRWLFLQJ� DJHQW� DW�
http://cases.stretto.com/Brazos). 

%XW� 67(&·V� DELOLW\� WR� FRYHU� WKH� QHHGV� RI� LWV�
members is dependent upon the ongoing viability of 
the San Miguel coal-fired power plant. That plant was 
the focus of one of the declarations establishing the 
QHHG� IRU� WKLV� &RXUW·V� VWD\� RI� WKH CPP. Basin Elec. 
Power Coop., et al. v. EPA, et al., No. 15A776, App. at 
a307-322 (declaration of Derrick Brummett, CFO, San 
Miguel Electric Cooperative, Inc.). As Brummett 
made clear, the immediate threat to San Miguel (and 
thus to STEC based upon its dependence on San 
0LJXHO�� FDXVHG� E\� (3$·V� RXWVLGH-the-fence carbon 
regulation of power plants extends beyond the 
ultimate passage of a rule.  

There is also harm caused by the uncertainty from 
the threat of EPA exercising a vastly expanded 
authority beyond the law enacted by Congress³the 
text of which STEC and San Miguel have relied upon 
when making generation planning decisions. Just like 
the irreparable harm San Miguel demonstrated would 
result if it had to make major capital decisions while 
awaiting the conclusion of litigation over CPP, the 
FXUUHQW�VWDWH�RI�(3$·V�DXWKRULW\³as expanded by the 
D.C. Circuit³LV� LQWHUIHULQJ� ZLWK� 67(&·V� SODQQLQJ�
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decisions. The regulatory uncertainty also increases 
67(&·V� FRVWV�� LW� FUHDWHV� UHOXFWDQFH� LQ� LQYHVWPHQW� LQ�
fossil-fuel-fired assets, including performance 
improvement. Thus, even attempting to comply with 
(3$·V�QHZO\�GLVFRYHUHG�DXWKRULW\�ZLOO�SURYH�GLIILFXOW�
for financial reasons. 

In a world where tight grid conditions mandate 
that STEC continue to make capital investments in its 
generation resources, the '�&��&LUFXLW·V�HQGRUVHPHQW�
of regulatory decisions that would ignore source-
specific factors and grossly exceed the limits imposed 
by Congress in the CAA puts into question whether 
the investments STEC, San Miguel, and other 
cooperatives make in their plants will be wasted if 
those assets are forced to retire before the end of their 
useful lives. 

Other Amici share similar concerns. For example 
amicus AEPC operates a single power plant that 
supplies its members. As part of the initial Regional 
Haze program, AEPC converted one of its two large 
coal units to natural gas. 8QGHU�'�&��&LUFXLW·V�YLHZ��
EPA may require AEPC to shut down its remaining 
coal unit (beFDXVH�FRDO�LV�QRW�WKH�´%6(5µ���This leaves 
AEPC substantially dependent upon natural gas 
generation with no backup for its system if the single 
gas line supplying its facility goes down. Nor is it 
certain that the primary transport line in the area has 
sufficient capacity to support conversion of the 
remaining coal unit. Surely these are the type of 
source-specific concerns that Congress intended 
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States, as the standard setters, to consider in reaching 
their decision and it is unreasonable to infer that EPA 
can bypass that State consideration.   

Amicus BPI provides a powerful example of 
another concern as its history is illustrative of the 
type of investments that Amici have made to comply 
with prior federal mandates that would be jeopardized 
E\�WKH�'�&��&LUFXLW·V�H[SDQVLRQ�RI�WKH�(3$·V�DXWKRULW\��
BPI invested $185 million to install selective catalytic 
reduction systems to remove nitrogen oxides air 
emissions at its two coal units in 2003, and 
approximately $70 million of that investment is yet to 
be recovered during the units· useful lives. BPI also 
invested $674,000,000 to install flue gas 
desulfurization systems to remove sulfur dioxide air 
emissions at its units in 2008 and 2011 to comply with 
federal mandates, and approximately $421 million of 
that investment is yet to be recovered during the 
XQLWV· useful lives. BPI very recently needed to invest 
approximately $53 million to comply with recently 
promulgated EPA rules governing coal combustion 
residuals (CCRs), i.e., fly ash and bottom ash, nearly 
all of which is yet to be recovered. BPI also anticipates 
the need to invest another approximately $45 million 
over the next several years to comply with EPA rules 
on water intake and wastewater discharge. 

In addition to the textual arguments noted above 
and the unique significance of that statutory text to 
electric cooperatives, a third compelling reason 
&RQJUHVV�LV�́ HVSHFLDOO\�XQOLNHO\µ�WR�KDYH�GHOHJDWHG�WKH�
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expansive authority over the electric grid is the fact 
that (3$�KDV�´QR�H[SHUWLVHµ�LQ�HOHFWULFLW\�JHQHUDWLRQ��
transmission, or reliability. King, 576 U.S. at 486. 
Plainly, HQHUJ\�´JULG�UHOLDELOLW\�LV�QRW�D�VXEMHFW�RI�WKH�
&OHDQ�$LU�$FW�DQG� LV�QRW� WKH�SURYLQFH�RI�(3$�µ�Del. 
'HS·W�RI�1DW��5HV��	�(QYW·l Control v. EPA, 785 F.3d 
1, 18 (D.C. Cir. 2015). In an opinion noting that EPA 
had inadequately analyzed the impact of its decision 
on the Texas electric grid, the Fifth Circuit 
HPSKDVL]HG� WKDW� ´(3$� KDV� QR� H[SHUWLVH� RQ� JULG�
UHOLDELOLW\�µ�State of Texas, et al. v. U.S. E.P.A., No. 
16-60118, Order Granting Stay at 39 (5th Cir. 2016). 
As shown above, grid reliability is far too important 
for Congress to have implicitly left it to the whims of 
a federal agency with no expertise in the field. Cf. 
UARG, 573 U.S. at 318 (in the context of applying the 
major questions doctrine, explaining that EPA is not 
compelled to regulate in a manner ´H[WUHPH��
FRXQWHULQWXLWLYH�� RU� FRQWUDU\� WR� FRPPRQ� VHQVHµ) 
(citation omitted); cf. 42 U.S.C. § 8301 (explicating 
requiring nation-wide generation fuel shifting and 
providing federal agencies explicit authority to 
further the purposes of the Act).  

III. THE D.C. CIRCUIT·S DECISION SEPARATELY VIOLATES 
THE ANTI-COMMANDEERING DOCTRINE. 

The anti-commandeering doctrine flows from the 
´LQFRQWHVWDEOH� >SURSRVLWLRQ@� WKDW� WKH� &RQVWLWXWLRQ�
HVWDEOLVKHG� D� V\VWHP� RI� GXDO� VRYHUHLJQW\�µ�Printz v. 
United States, 521 U.S. 898, 918 (1997) (quotation 
omitted), XQGHU�ZKLFK� WKH�6WDWHV� UHWDLQ� ´¶D� UHVLGXDO�
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DQG� LQYLRODEOH� VRYHUHLJQW\�·µ� id. at 919 (quoting The 
Federalist No. 39, at 245 (James Madison)). Rather 
than serve as instruments of the federal government, 
WKH� 6WDWHV� ´UHPDLQ� LQGHSHQGent and autonomous 
ZLWKLQ�WKHLU�SURSHU�VSKHUH�RI�DXWKRULW\�µ�Printz, 521 
U.S. at 928. 

3XW� VLPSO\�� ´7KH� )HGHUDO� *RYHUQPHQW� PD\� QRW�
compel the States to enact or administer a federal 
UHJXODWRU\�SURJUDP�µ�New York v. United States, 505 
U.S. 144, 188 (1992). Congress thus has no authority 
WR� ´¶FRPPDQGHHU>@� WKH� OHJLVODWLYH� SURFHVVHV� RI� WKH�
States by directly compelling them to . . . enforce a 
IHGHUDO� UHJXODWRU\� SURJUDP�·µ� Id. at 176 (quoting 
Hodel, 452 U.S. at 288. The Court has described 
´>I@HGHUDO�FRPPDQGHHULQg of state governments [as] a 
QRYHO�SKHQRPHQRQ�µ�ZKLFK��TXLWH�QRWDEO\�� WKH�&RXUW�
´ILUVW� H[SHULHQFHG� >LQ@� WKH� ����V�� ZKHQ� WKH�
Environmental Protection Agency promulgated 
UHJXODWLRQVµ� LPSRVLQJ� LPSHUPLVVLEOH� REOLJDWLRQV� RQ�
the States. Printz, 521 U.S. at 925. This case once 
again presents an instance of impermissible EPA 
encroachment into the proper role of the States in our 
dual-sovereignty system. 

The CAA itself established a system of cooperative 
federalism for the prevention and control of air 
pollution in which Congress assigned the States, 
rather than EPA, the primary role as to existing 
sources. E.g., AEP, 564 U.S. at 424-28. As detailed 
above, section 7411(d) requires States to determine 
and submit to EPA for approval standards of 
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performance for existing stationary sources, and EPA 
´VKDOO� SHUPLWµ� 6WDWHV� WR� ´WDNH� LQWR� FRQVLGHUDWLRQ��
among other factors, the remaining useful life of the 
H[LVWLQJ� VRXUFH� WR�ZKLFK� VXFK� VWDQGDUG� DSSOLHV�µ� ���
U.S.C. § 7411(d)(1); see supra Part I.A.1. 

7KH� '�&�� &LUFXLW·V� GHFLVLon destroys the balance 
struck by Congress. It permits EPA to impose 
nationwide emissions limitations that the States 
would then be forced to implement through their 
VHFWLRQ� �����G�� SODQV�� %\� HOLPLQDWLQJ� WKH� 6WDWHV·�
authority to set standards for existing sources and to 
consider the factors the CAA permits them to 
FRQVLGHU�� WKH� '�&�� &LUFXLW·V� GHFLVLRQ� ZRXOG�
impermissibly turn the States into mere instruments 
of the federal government. And by authorizing EPA to 
impose nationwide standards on existing sources 
without regard to individualized, local considerations, 
the decision displaces the flexibility inherent in the 
cooperative federalism Congress established with 
coercive federalism. 

As noted above, FRQWUDU\� WR� WKH� '�&�� &LUFXLW·V�
FODLPV� RI� ´IOH[LELOLW\�µ� WKH� &33� LV� D� FRPSHOOLQJ�
H[DPSOH�RI�KRZ�WKH�'�&��&LUFXLW·V�RSLQLRQ�JLYHV�OLFHQVH�
to EPA to create emission limitations based on 
unreasonable assumptions about what each State can 
accomplish without each State having the ability to 
adjust those assumptions and ensure that the 
statutorily required source-specific factors, including 
remaining useful life, are addressed.  
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The dual-sovereignty system embodied in the 
&RQVWLWXWLRQ� ZRUNV�� LQ� SDUW�� EHFDXVH� ´VWDWe 
governments [must] remain responsive to the local 
HOHFWRUDWH·V� SUHIHUHQFHVµ� EHFDXVH� ´VWDWH� RIILFLDOV�
UHPDLQ� DFFRXQWDEOH� WR� WKH� SHRSOH�µ� New York, 505 
U.S.at 167-68. A contrary scheme, such as the one 
HVWDEOLVKHG�E\�WKH�'�&��&LUFXLW·V�GHFLVLRQ��ZRXOG�PDNH 
state officials accountable for federal preferences and 
GHFLVLRQV�� LW� ZRXOG� HUDVH� WKH� 6WDWH·V� DXWKRULW\� WR�
create plans that are workable and responsive to local 
needs. For this reason also, the Court should reverse 
the judgment of the court of appeals. 

CONCLUSION 

The Court should reverse the judgment of the D.C. 
Circuit Court of Appeals. 
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